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|. Pursuant to Art. 44: section 3 letter a) of the Rules of the European Court of
Human Rights (ECtHR) and in connection with the permission granted by the
President of the First Section of the ECtHR, the Association of Graduates And
Trainees of National School of Judiciary and Public Prosecution VOTUM
(Association) submits written comments on case no. 18195/23 Henryk
RUTKOWSKI against Poland.

Il. The case pending before the Tribunal concerns judges appointed in
a procedure involving the participation of the National Council of the Judiciary
(NCJ) established after 2017. In the resolution of the full bench of the Supreme
Court (SC) of January 23, 2020, BSA 1-4110-1/20, the SC assumed that the method
shaping the election of some judges to the NCJ provided for in the Act of
December 8, 2017, amending the Act on the NCJ (Journal of Laws of 2018, item 3)
resulted that judges sitting in the NCJ "as a result of a political election did not
obtain in such manner the mandate to represent the judicial community, which
task should be entrusted to persons enjoying authority and independence from
political influence; the outcome was a fundamental weakening of the role of the
NCJ as the patron of the independence of courts and judges” (point 31 of the
reasons for the resolution). A similar assessment was also formulated by the
Court of Justice (CJEU) (v. ia. judgment of the CJEU of November 19, 2019, C-
585718, point 143), and the ECtHR (v. ia. judgment of the ECtHR of July 22, 2021,
complaint no. 43447/19, Reczkowicz v. Poland, para. 262). The adoption of such
a position in the case law of the indicated judicial authorities opens the problem
of the way that the shape of the NCJ affects the independence and impartiality of
judges elected with the participation of the NCJ after 2017. The question also
arises whether a judge appointed in such a procedure can be considered

a'tribunal established by law" within the meaning of Art. 6 Section 1 of the
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Convention for the Protection of Human Rights and Fundamental Freedoms

(Convention).

lIl. The CJEU clearly separates the issue of the correctness of the procedure for
appointing a judge from the assessment of his independence and impartiality. In
the reasons for the judgment of March 26, 2020, Simpson and H.G. v. Council of the
European Union (Joined Cases C-542/18 RX-Il, C-543/18 RX-ll), the CJEU
concluded that the irregularity in the procedure for appointing a judge of the Civil
Service Tribunal by the Council of the EU was not alone sufficient to call into
question those attributes. The irregularity consisted in filling the position of
ajudge by using a list following an invitation to submit candidates for other
positions in that court. It was not a breach of such a nature and gravity as to
create a serious risk that the Council "unjustifiably used its powers, jeopardizing
the regularity of the effect to which the appointment procedure leads and
thereby creating reasonable doubts in individuals' confidence as to the
independence and impartiality of judge” (point 79 of the reasons for the

judgment).

IV. Referring to the issue of the effects of the formation of the NCJ on the
independence and impartiality of judges elected with the participation of the NCJ
after 2017, it should be noted that the CJEU in its judgment of July 9, 2020, in the
case of VQ v. Land Hessen (C-272/ 19) - despite the referring court's doubts as to
its own independence - ruled that this court is impartial and independent in
a situation where the appointment, evaluation and promotion of judges,
including the judges constituting the referring court, are the responsibility of
the Minister of Justice of the Land of Hesse, and the majority of members of

the commission for the selection of judges are elected by the legislature. That
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fact cannot, in itself, lead to doubts as to the independence of the referring court

(paragraphs 32, 55, 56, and 60 of the reasons for the judgment).

V. Shortly thereafter, the CJEU applied the abovementioned argumentation in
a case concerning Polish judges appointed in the procedure involving the
participation of the NCJ after 2017. In the judgment of July 15, 2021 (C-791/19),
considering the European Commission's complaint against Poland regarding the
disciplinary system in Poland and the appointment of judges of the Disciplinary
Chamber, the CJEU held that it is true, as the Republic of Poland argued, that
the Court has already held that the fact that a body such as the NCJ,
participating in the process of appointing judges, consists predominantly of
members elected by the legislature, cannot in itself lead to doubts as to the
independence of the judges selected in this process (point 103 of the reasons

for the judgment).

VI. Therefore, in the CJEU jurisprudence there is no doubt that the mere fact of
appointment with the participation of the NCJ after 2017 cannot constitute
a violation of the party's right to an independent and impartial court of law. The
Tribunal pointed out that in order to speak of its violation, it must be stated that
the same circumstance, combined with other relevant factors and conditions in
which the appointment was made, leads to doubts as to the independence of
the judges selected with the participation of the NCJ (point 103 of the reasons for
the judgment). The CJEU, similarly to the SC, indicates that in order to assess the
independence of the court of law, it is necessary to evaluate the entire procedure
for the nomination of a judge, which does not only include the participation of the
NCJ in the composition formed by the Act of December 8, 2017, amending the

Act on NCJ in such a procedure. Therefore, there is no reason to state, that
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ajudge's participation in such a procedure automatically deprives him of the

value of independence and impartiality.

VII. The CJEU's case-to-case approach to the process of judicial nomination, also
in cases relating to the Republic of Poland, was expressed, among others, in the
judgment of November 19, 2019 (C 585/18, C 624/18 and C 625/18), in which the
Court considered a request for a preliminary ruling submitted by the SC
(Chamber of Labor and Social Insurance), which concerned in particular the issue
of whether a body such as the Disciplinary Chamber meets the requirements
regarding independence and impartiality referred to in art. 47 Charter of
Fundamental Rights of the European Union (CFR).

The Tribunal once again pointed out that the mere fact that those judges
were appointed by the President of the Republic does not give rise to
a relationship of subordination of the former to the latter or doubts as to the
former's impartiality, if, once appointed, they are free from influence or pressure
when carrying out their role (paragraph 133).

The Court noted that it would be up to the referring court to examine not
only the premises as to the independence of the NCJ itself (thesis 140) but also to
take into account other features characterizing the Disciplinary Chamber itself
more directly (point 146) which contain: the exclusive jurisdiction of the chamber,
the fact that the Chamber consists solely of newly appointed judges and
a particularly high degree of autonomy within this court (paragraphs 147-151). The
Court further noted that while each of the various circumstances referred to in
paragraphs 147 to 151 of the judgment cannot certainly in itself and when
considered separately lead to calling into question the independence of a body
such as the Disciplinary Chamber, their combination could lead to a different
conclusion, especially if the above-mentioned study of the NCJ were to reveal

the lack of independence of this body from the legislative and executive powers.
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In this judgment, the Court emphasized that before assessing whether
a given court is independent and impartial, it is necessary to determine the
number of circumstances in which a given body, i.e. the Disciplinary Chamber,
was established, its features, as well as the manner in which its members were

appointed (point 153).

VIII. In the Association's opinion, the statements above are of significant
importance in the context of resolving this case. The standards developed in the
Jjudicature of the CJEU were previously applied in the judicature of the ECtHR (cf.
ECtHR judgment of 22/07/2021, complaint no. 43447/19, Reczkowicz v. Poland,
point 261), and there are no grounds to claim that the standard of the legal
protection of party's right to an independent and impartial court of law pursuant
to Art. 19 section 1 of the Treaty on European Union and Art. 47 of the CFR is lower
than the standard resulting from Art. 6 section 1 of the Convention. Pursuant to
Art. 52 section 3 CFR, in so far as the Charter contains rights that correspond to
rights guaranteed by the Convention, their meaning and scope are the same as
those granted by that Convention; this provision does not prevent Union law from
granting more extensive protection. Moreover, pursuant to Art. 53 CFR, nothing in
the Charter shall be interpreted as restricting or adversely affecting human rights
and fundamental freedoms as recognised, in their respective fields of application,
by Union law and international law and by international agreements to which the
Union, the Community, or all the Member States are parties, including the

Convention, and by the Member States’ constitutions.

IX. In the ECtHR judgment of July 22, 2021, in the case of Reczkowicz v. Poland
(case no. 43447/19), the Court did not take a position on the nomination of judges
of common courts made at the request of the NCJ established in 2018

(concurring opinion of judge K. Wojtyczek - point 2.2.1). However, in a case that
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concerned judges of the Disciplinary Chamber of the Supreme Court (DC), the
Tribunal pointed out that '[..] the procedure for appointing judges, which - as in
the present case - reveals excessive influence of the legislative and executive
powers on the appointment of judges, is per se inconsistent with Art. 6 section 1 of
the Convention and as such constitutes a fundamental irregularity negatively
affecting the entire process and threatening the legitimacy of the court
composed of the judges appointed in this way" (point 273 of the reasons for the
judgment). This view was repeated in the judgments of the ECtHR of February 3,
2022 in the case of Advanced Pharma v. Poland (case no. 1469/20) (point 345 of
the reasons for the judgment) and of November 8, 2021 in the case of Dolinska-
Ficek and Ozimek v. Poland (case Nos. 49868/19 and 57511/19) (point 349 of the

reasons for the judgment).

X. The Tribunal, determining whether there was a violation of national law (1st
degree of the Astrddsson test), based its considerations on the resolution of the
full bench of the SC of January 23, 2020 and the judgment of the SC of December
5, 2019. These judgments indicated a number of other issues - apart from the
participation of the NCJ - which influenced the assessment that the DC violates
the standards of Art. 47 CFR, art. 6 of the Convention and Art. 45 section 1 of the
Constitution of the Republic of Poland (e.g. participation of members associated
with the legislative and executive power, creation of the entirely new Chamber,
autonomy of the DC - see point 252 of the reasons for the Reczkowicz judgment).
Then, the Tribunal approved the SC's conclusions expressed in both judgments
discussed (point 261 of the above-mentioned justification). Therefore, it is clear
that all the circumstances mentioned above - and not only the election of DC's
judges with the participation of the NCJ formed after 2017 - influenced the
Tribunal's assessment that the participation of DC judges in issuing the

judgment leads to a violation of Art. 6 section 1 of the Convention. Otherwise,
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the Tribunal would not have written about them and would not have agreed with
the SC's position regarding their existence and importance. This leads to the
conclusion that also in the Reczkowicz case the Tribunal made an individual
assessment of the judge's nomination procedure, which took into account both
the guidelines contained in the SC's jurisprudence as well as the Land Hessen

standard and other CJEU judgments.

Xl. The case law of the CJEU discussed above refers to the requirements for
assessing the independence and impartiality of a court, while the case law of the
ECtHR, especially the Judgment of the Grand Chamber of the ECtHR of
December 19, 2020, in the case of Gudmundur Andri Astrddsson v. Iceland
(application no. 26374/18) refers to the law to a court established by law (Article 6
section 1 of the Convention), which could suggest that the criteria developed in
the CJEU jurisprudence are not valid for the application of the Astradsson test.
However, this argument is incorrect. In the Advanced Pharma v. Poland judgment,
the Court explicitly states, quoting from the Astrddsson judgment, that '[.]
although the right to a «tribunal established by law» was a stand-alone right
under Article 6 § 1 of the Convention, a very close interrelationship had been
formulated in the Court's case-law between that specific right and the guarantees
of «independence» and «impatrtiality». The institutional requirements of Article 6
§ 1 shared the ordinary purpose of upholding the fundamental principles of the
rule of law and the separation of powers. The Court found that the examination
under the «tribunal established by law» requirement had to systematically
enquire whether the alleged irregularity in a given case was of such gravity as to
undermine the aforementioned fundamental principles and to compromise the
independence of the court in question” (paragraph 298 of the reasons for the
judgment). The practical consequence of this view is the abandonment of the

examination of whether violations of the Convention resulted in undermining the
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independence and impartiality of the court when the same violations led to the
finding that the right to a "tribunal established by law" had been violated (point
353 of the reasons for the judgment; this reasoning is repeated in other judgments

regarding judges appointed with the participation of the NCJ after 2017).

XIl. The above considerations are confirmed by the latest CJEU jurisprudence,
which also applies the Land Hessen standard to assess whether the court
fulfills the conditions for a status of a tribunal established by law within the
meaning of Art. 47 of the CFR. It is argued that "[..] it follows from the case-law of
the Court that the fact that a body such as the National Judicial Council, which
participates in the process of appointing judges, consists predominantly of
members elected by the legislature cannot in itself lead to doubts arise as to the
status of a court previously established under the law and as to the
independence of the judges selected in this process” (judgment of the CJEU of

December 21, 2023, case nho. C-718/21, point 64).

Xlll. The judgment of the Grand Chamber of the ECtHR of December 19, 2020, in
the case of Gudmundur Andri Astrddsson v. Iceland (case no. 26374/18) provides
for a three-stage test of meeting the standard of a "court established by law",
which determines whether:

1) there was a violation of "domestic law" in the process of appointing

judges,

2) the violation was of a sufficiently serious nature,

3) it was established and remedied at the level of national courts.
As part of the second condition of the above test, the examination covers, among
others: "whether the breach of the relevant national standards regarding the
appointment of judges created a real risk of the exercise by other organs of

government, in particular the executive authorities, of excessive discretion
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undermining the integrity of the appointment process to an extent not envisaged
by the national rules in force at the material time" (§ 247 of the reasons for the
judgment). In reference to these statements, Polish legal literature rightly argues
that ‘routine personnel decisions regarding the appointment of assessors or
judges in first-instance courts or related to natural staff turnover in common
courts cannot - as it seems - be attributed to such a necessary connection with
contamination by politics; in such a case, determining a systemic irregularity of
the nomination process would then require an examination of the course of
the nomination process of a specific judge” (L. Garlicki, The Strasbourg Tribunal
and the crisis of the Polish judiciary. Comments on the background of the judgment
of the European Court of Human Rights of December 19, 2020, Astrddsson v. Iceland,

*Judicial Review" 2021, no. 4, p. 17).

XIV. The assessments expressed in legal scholarship are reflected in the
jurisprudence of the SC. In the justification for the resolution of 7 judges of the
Criminal Chamber of the SC of June 2, 2022, case no. | KZP 2/22, it was stated that
'[..] as for persons receiving the first judicial nomination to a common court, their
professional suitability is most often verified by the fact of completing the
appropriate application and passing the judicial examination as well as the course
of assessment. In fact, there are no other criteria for their evaluation, so it should
be assumed that these individuals would have received a nomination regardless
of the shape of the NCJ. This leads to the conclusion that the third point of the
test in question |Astrddsson] should be positive for them anyway. A similar
position is also taken by the case law of common courts (see the decision of the
District Court in Poznan of November 25, 2021, case no. Il Ca 1542/21, LEX no.

3292070).

10
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XV. The judgment of the ECtHR of February 3, 2022, in the case of Advanced
Pharma v. Poland (complaint no. 1469/20), which concerned the ruling in the last
instance by the Civil Chamber of the SC, is of significant importance. In the
context of the Astrddsson test, the Court cited a number of circumstances. Apart
from the defect of the NCJ, the ECtHR primarily emphasized the importance of
the interim measures ordered by the administrative court and the obligation to
implement them (point 149) and concluded that the most important legal issue
was the repeal of resolution no. 330/2018 concerning judicial nominations (points
323 and 348).

In his concurring opinion, Judge K. Wojtyczek (point 5) noted that it is
obvious that the higher a tribunal is in the judicial hierarchy, the more stringent
the applicable selection criteria should be" (concurring opinion of Judge K
Wojtyczek, point 5). Judge Wojtyczek emphasized that the Tribunal's judgment
suggests an individual approach to judgments issued by judges appointed to
common or administrative courts at the request of the NCJ established in 2018.
The correctness of judgments of common courts and judgments of administrative
courts - issued with the participation of such judges - should be assessed
individually, and their participation will not necessarily result in a violation of
Art. 6 of the Convention.

In this judgment, the Tribunal did not take a position on the nomination of
judges of common courts made at the request of the NCJ established in 2018.
Importantly, the Tribunal noted that the ,continued operation of the NCJ as
constituted by the 2017 Amending Act and its involvement in the judicial
appointments procedure perpetuates the systemic dysfunction as established
above by the Court and may in the future result in potentially multiple violations
of the right to an «independent and impartial tribunal established by law»". The
Tribunal suggested solving the problem in such a way that the respondent

state may incorporate into necessary general measures the SC's conclusions

11
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regarding the application of its interpretative resolution of 23 January 2020
(case no. BSA 1-4110-1/20) in respect of the Supreme Court and other courts

and the judgments given by the respective court formations (section 365).

XVI. It should be borne in mind that, under step 3 of the Astrddsson test, the
ECtHR examines whether a serious breach of domestic law has been established
and remedied at the level of the national courts. National courts, in accordance
with the ECtHR's jurisprudence, should be guided by the resolution of the full
bench of the SC of January 23, 2020, which the ECtHR approves and repeatedly
uses as a point of reference for its own considerations, and even sees the
measures described in the resolution as a remedy for the crisis of the rule of law
(point 365 of the justification of the judgment Advanced Pharma v. Poland). This
resolution, concerning judges of common courts appointed after 2017, does not
provide for any automaticity in the assessment of judicial independence.

The Supreme Court, in its resolution of January 23, 2020, noted that the
improper composition of the court within the meaning of Art. 439 § 1 point 2 of
the Code of Criminal Procedure or the inconsistency of the composition of the
court with the provisions of law within the meaning of Art. 379 point 4 of the
Code of Civil Procedure occurs when a defect in the appointment process
leads, in specific circumstances, to a breach of the standard of independence
and impartiality within the meaning of Art. 45 section 1 of the Constitution of the
Republic of Poland, art. 47 of the CFR and Art. 6 section 1 of the Convention. The
Supreme Court did not question all appointments to the office of a judge in
a common court at the request of the NCJ formulated after 2017. However, it took
the view that the model of proceedings for appointing a specific person to the
office of a judge was important, as it particularly influenced the assessment of
whether the court, in which such a person is included may be recognized as an

impartial and independent tribunal in a specific case (point 38). It is necessary to

12
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differentiate and individualize the assessment of the impact of the defective
process of appointing a judge on maintaining the standard of impartiality in

terms of the entire set of various criteria (point 48).

XVII. This direction was later confirmed by the SC in the resolution of the panel of
7 judges of the Criminal Chamber of June 2, 2022, | KZP 2/22, which states that
‘there are no grounds to assume a priori that every judge of a common court
who obtained nomination as a result of participating in the competition before
the NCJ after January 17, 2018, does not meet the minimum standard of
impartiality and in each case the court panel with his participation is improperly
appointed within the meaning of Art. 439 §1 point 2 of the Code of Criminal
Procedure. This situation only occurs in relation to judges of the SC who were

nominated under such conditions” (point 2 of the resolution).

XVIII. In the context of the third level of the Astrddsson test, the regulation of Art.
42a § 3 of the Law of 27th July 2001 on the system of common courts (LSCC),
according to which it is admissible to examine whether a judge meets the
requirements of independence and impartiality, taking into account the
circumstances surrounding his appointment and his conduct after the
appointment, at the request of the authorized person referred to in § 6, if in the
circumstances of a given case it may lead to a violation of the standard of
independence or impartiality, affecting the outcome of the case, taking into
account the circumstances concerning the entitled person and the nature of the
case. The application may concern a judge appointed to the court hearing the
case in the first instance or the appeal, with the exception of cases in which the
time limit for consideration and issuing a judgment is no longer than one month
from the date of submission of the pleading initiating proceedings in the case (§

4). The application shall be submitted within 7 days from the date of notification to

13
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the person entitled to submit the application about the panel hearing the case.
After the term referred to in the first sentence expires, the right to submit an
application also expires (§ 5 sentences 1 and 2). The application should meet the
requirements set out for a procedural document and should also include: 1)
arequest for a declaration that the conditions referred to in § 3 exist in a given
case; 2) citing the circumstances justifying the request along with supporting
evidence (§ 7). An application that does not meet the requirements referred to in §
7 will be rejected without requesting the removal of formal deficiencies. An
application submitted after the expiration of the term or inadmissible for other

reasons will also be rejected (§ 8).

XIX. The regulation of the test of independence and impartiality of a judge has
been criticized in legal scholarship. It is argued that the requirement to present
evidence justifying the request for exclusion is unjustified because in court
procedures it has so far been sufficient to present prima facie evidence of the
judge's lack of independence (J. Roszkiewicz, Individual test of independence of
ajudge appointed in violation of the law - comments against the background of the
case law of the CJEU, the ECtHR, the SC, and the Supreme Administrative Court,
Judicial Review 2022, no. 11-12, p. 81). Moreover, it is pointed out that the
shortcomings of the regulation in question are the creation of excessively difficult
formal conditions for the application, the short and irreversible term for its
submission, the need to reject a formally defective application without calling for
its deficiencies to be corrected, and the fact that the examination of applications
may be entrusted to judges appointed at the request of the NCJ after 2017
(M. Radajewski, Examination of the requirements of independence and impartiality
of ajudge on the basis specified in the Act of June 9, 2022, amending the Act on the

SC and certain other acts, Judicial Review 2023, no. 1, p. 117).

14
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XX. On February 9, 2023, the Act of January 13, 2023, amending the Act on the SC
and certain other acts was presented to the President of the Republic of Poland
for signature (Parliament Paper No. 2870). It should be noted that this Act
significantly modifies the regulation of the so-called test of independence and
impartiality of a judge provided for in Art. 42a LSCC. The new wording of Art. 42a §
3 of the LSCC provided that, in addition to the possibility for the court to examine
ex officio the right to an independent, impartial and established court, it is also
permissible to examine the judge's fulfilment of the requirements of
independence and impartiality and establishment under the law, taking into
account the circumstances surrounding his appointment and his conduct. after
appointment, at the request of the authorized person referred to in § 6, if in the
circumstances of a given case, this may lead to a violation of the standard of
independence, impartiality, or establishment under the law. The legislator
therefore intended to introduce the possibility of making the so-called test of
independence and impartiality of a judge by the court ex officio. At the same time,
its intention was to enrich the content of the provision in question by adding the
possibility of examining the judge's fulfilment of the requirement of
establishment under the law within the meaning of Art. 6 Section 1 of the
Convention. At the same time, the proposed regulation aimed to waive the
requirement to prove that the violations examined in the independence test will
be able to influence the outcome of the case, taking into account the
circumstances relating to the entitled person and the nature of the case (current
wording of Article 42a § 3 in fine of the LSCC). This last change corresponded to
Art. 3 point 2 of the amendment of January 13, 2023, repealing the regulation of
Art. 55 § 5 of the LSCC, according to which the circumstances surrounding the
appointment of a judge cannot constitute the sole basis for questioning
a judgment issued with the participation of that judge or questioning his or her

independence and impartiality.

15
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XXI. The amendment of January 13, 2023, was to introduce a very important
change in the scope of Art. 42a § 6 of the LSCC, because the right to submit an
application for the so-called test of a judge's independence and impartiality was
to be obtained by the competent court if there were serious doubts in this
respect. This regulation was supplemented by a new § 6a, according to which, in
cases heard in multi-member panels, a member of the adjudicating panel may
inform the chairman about the circumstances justifying the submission of an
application for a test of the judge's independence and impartiality. Therefore,
following the assumptions of the amendment, the competent court within the
meaning of the adjudicating panel could also be the initiator of the procedure
under Art. 42a of the LSCC.

XXI. It should therefore be stated that the changes introduced by the
amendment of January 13, 2023, in the regulation of the so-called test of
ajudge's independence and impartiality, although they did not eliminate all
the shortcomings pointed out in legal scholarship, significantly brought this
institution closer to the recommendations that the ECtHR formulated in the
Advanced Pharma judgment in order to overcome the crisis of the rule of law.
However, in connection with the request by the President of the Republic of
Poland to examine the compliance of the amendment of January 13, 2023, with
the Constitution of the Republic of Poland, in the judgment of December 11, 2023,
issued in the case no. Kp 1/23, the Constitutional Tribunal found the amendment
in question to be substantially inconsistent with the Constitution, as a result of
which these regulations did not enter into force. Currently, when considering
applications to test the independence of judges appointed with the participation
of the NCJ after 2017, courts are obliged to apply the conclusions and

interpretative directives resulting from the resolution of the full bench of the
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Supreme Court of January 23, 2020, and the judgments of the CJEU and the
ECtHR discussed above. Similar obligations rest with the court hearing an
application to exclude a judge. Therefore, the shortcomings of the applicable
legal regulations do not constitute an obstacle to effectively examining the
independence of a judge and whether the court was established under the law
within the meaning of Art. 6 Section 1 of the Convention due to the court's
obligation to provide a pro-European and pro-convention interpretation of the

law.

XXII. The above considerations lead to the conclusion that the correct
examination by the Polish court of the independence of a judge appointed
with the participation of the NCJ after 2017 and whether the court was
established under the law within the meaning of Art. 6 section 1 of the
Convention allows the High Court to assume that the third step of the
Astradsson test has not been met and, therefore, there has been no violation of
the right to a fair trial within the meaning of the Convention. As a side note, it is
worth noting the correct opinion of Polish legal scholars, according to which in
the case of judicial assessors and judges appointed as a result of an assessment,
the second stage of the Astrddsson test cannot be met, and therefore the
violation of national law cannot be considered sufficiently serious (J. Roszkiewicz,
Individual .., p. 89, M. Szwed, The right to a court established under the law and
adjudication by judges of common courts appointed at the request of the NCJ after

March 6, 2018, Constitutional Review 2022, no. 4, p. 108).

XXIV. In reference to the above comments, the Association requests that this case
be resolved based on the standards already developed in the jurisprudence of
the CJEU and the ECtHR and on the basis of the comments formulated in the

resolutions of the SC of January 23, 2020, and June 2, 2022. It is therefore
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important to determine whether the law of the party to an independent, impartial
court established under the law was ensured despite the participation in the
judge's nomination procedure with the participation of the NCJ after 2017. Since
the mere participation of this body does not determine the violation of Art. 6
Section 1 of the Convention, it is necessary to take into account all the
circumstances surrounding the nomination procedure and only after considering
them, assess their impact on the sphere of the judge's independence and
determine whether he constituted a court established under the law within the

meaning of the Convention.

President of the Board at the Association
of Graduates and Trainees of the National School of Judiciary
and Public Prosecution

Judge Marek Antas
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