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Having regard to the letter of 10 July 2024 /DLPK.5000.5.2024/ from
the Minister of Justice to the Venice Commission requesting an opinion
on the following questions:

1.

Can resolutions of the National Council of the Judiciary regarding
the appointment of judges be invalidated ex tunc, thereby
implying that the appointee was never legally appointed?
Would it align with the principle of the rule of law to require
judges and other legal professionals to return to their previous
positions following the invalidation of such resolutions?

Do such appointee have the right to seek judicial recourse?

Is allowing these appointees to participate in new judicial
selection processes, subject to judicial review, sufficient to
ensure their right to a fair trial?

Is the system of delegating judges to the courts where they
served prior to the enactment of the law, until they complete their
pending cases, and for a period of two years, consistent with the
principles of rule of law and legal security to maintain judicial
efficiency during the reevaluation period?

Is it consistent with the principles of legal security and rule of law
to allow parties who questioned a judge's impartiality or
independence, based on their appointment by the current
Council, to challenge the judgments issued by these judges?
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In order to address the above-mentioned issues, which are also the
subject of public debate, we, the Association of Graduates and
Trainees of the National School of Judiciary and Public Prosecution in
Cracow, feel obliged to respond to the issues raised in the
aforementioned letter.

Given the abstract nature of the questions posed and the vague
outline of the proposed regulations that has been publicly presented,
this opinion will - out of necessity - also be brief and abstract,
addressing the individual questions posed by the Minister of Justice in
the order in which they were presented.

1. Annulment of judicial appointments ex tunc

On 5th September 2024, the Minister of Justice presented an outline
of the judges's verification bill at a press conference. It assumes that as
a result of the adoption of the verification law, the resolutions of the
National Council of the Judiciary (hereinafter: NCJ) containing motions
for judicial appointments will lose their effect, which would be
equivalent to the nullification of the appointments themselves.
Referring to the assumptions presented by the Minister, it must be
stated that the concept of nullity (nhon-existence or ineffectiveness) of
judicial appointments cannot in any case serve as the basis for
legislative projects aimed at restoring the compatibility of Polish
legislation with the Constitution of the Republic of Poland (hereinafter:
the Constitution), EU law, and the European Convention on Human
Rights (hereinafter: the ECHR), for several fundamental reasons.

Under the current legal framework, no law provides for the nullity
of decisions of the NCJ or the nullity of proceedings before this body.
Neither the Supreme Court, nor the Supreme Administrative Tribunal,
nor the Constitutional Tribunal have ever ruled that such a sanction
applies to judges appointed in gremio after 2017. On the contrary, it is
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emphasised that the decision of the President of the Republic of
Poland to appoint a judge is a discretionary act which falls within the
scope of the President's personal prerogative and is not subject to
judicial review (see, e.g., the decisions of the Supreme Administrative
Court: of October 9, 2012, | OSK 1874/12, of December 7, 2017, | OSK
857/17, LEX 2441401, see also the justification for the decisions of the
Supreme Administrative Court of March 20, 2012, | OSK 3129/12, of
October 9, 2012, | OSK 1890/12, | OSK 1883/12, | OSK 1882/12, | OSK
1874/12,1 OSK 1872/12, of October 16, 2012, | OSK 1888/12, | OSK 1887/12,
| OSK 1886/12, | OSK 1885,12, | OSK 1881/12, | OSK 1879/12, | OSK 1878/12,
| OSK 1871/12, | OSK 1870/12, of October 17, 2012, | OSK 1889/12, | OSK
1877712, | OSK 1876/12, of December 7, 2017, | OSK 857/12 -
www.orzeczenia.nsa.gov.pl).

Consequently, the questioning of the status of judges appointed
after 2017 is completely unjustified under the current legal provisions.
Therefore, a situation in which the legal effects of the nullity of the
decisions of the NCJ and, consequently, the failure of the judges to
establish employment relationships did not occur before the entry into
force of the proposed regulation is tantamount to proposing
a legislative project to remove these judges from office or to degrade
them by law (in the case of judges who assumed senior positions on
the recommendation of the NCJ after 2017). Such an action would be
in direct and gross violation of the norm of Article 180(2) of the
Constitution, which stipulates that a judge can only be removed from
office by a court decision and not by law.

It should be emphasised that the legislative removal or demotion
of at least several hundred judges would create a precedent that
could easily be exploited by any subsequent political power. It is not
difficult to imagine a situation in which, a few years after the enactment
and entry into force of a law providing for the legislative removal or
demotion of a group of judges, a "new" government would again
question the moral qualifications, challenge the mandate of part of the
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judiciary and remove them from office through legislative
amendments.

2. The return of dismissed or demoted judges to their former
positions

It should not be overlooked that the solutions proposed by the
Minister of Justice are internally inconsistent. For example, the Minister
distinguishes a group of judges who share a so-called common design
because they have participated in the establishment of an
undemocratic order in Poland, not only by accepting promotions within
the judiciary, but also by assuming specific functions within it. However,
it is unclear why, in the Minister's view, individuals to whom the
legislator attributes such gross violations of judicial ethics can easily
return to the positions they held before their promotion. It would seem
more appropriate for the disciplinary courts to assess the ethical
conduct of judges on a case-by-case basis. It is unjustifiable for the
legislature to usurp the power of a disciplinary court to impose such
serious consequences on a judge's service (such as demotion or
removal from office), while at the same time excluding judicial review
of such significant changes in a judge's status.

It is important not to forget those who have become judges for
the first time after having worked as lawyers, legal advisers, notaries or
public prosecutors. Obviously, these people are not covered by the
proposed possibility of returning to their previous positions within the
judiciary. By depriving these persons of their office, the legislator is
offering them only employment as senior judicial assistants, which is in
no way comparable in terms of responsibility, prestige or income to the
professions they previously practised. Their legal situation is thus
unjustifiably different from that of persons who have the possibility of
returning to their former positions.
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3. Depriving degraded or removed judges of the right to a trial

The proposed solution of legislatively removing or downgrading
some judges is in flagrant violation of Article 6(1) of the ECHR, which
will result in mass complaints by judges to the European Court of
Human Rights (hereafter: ECtHR). The case law of the ECtHR clearly
states that it is inadmissible "to adopt normative acts leading to the
ex lege removal of judges without individual proceedings” (M. Szwed,
The problem of irremovability of a judge in the jurisprudence of the ECtHR,
Constitutional Review 2021, no. 3, p. 152; see judgment of the ECtHR of
March 9, 2021, complaint no 1571/07 Bilgen vs TurRiye,
www.hudoc.echr.coe.int). Judicial review, in turn, is one of the minimum
standards developed in the ECtHR's case law regarding the status of
judges (see judgments of the ECtHR of April 19, 2007 in the case of Vilho
Eskelinen and others v. Finland, application no. 63235700, of June 23, 2017
in the case of Baka v. Hungary, application no. 20261/12, of July 26, 2011
in the case of Juricic v. Croatia, application no. 58222/09, of June 29, 2021
in the Broda cases and Bojara v. Poland, application no. 26691/18
27367/18).

The argument put forward by the Minister of Justice that
individual review (as opposed to legislative review) is ineffective, will
lead to the recognition of the correctness of nominations in 99% of
cases and will take too long is unconvincing. This assumption is
tantamount to recognising that the most severe sanction for a judge -
removal from office (so-called professional death) - should be applied,
bypassing the individual disciplinary procedure which guarantees the
right of defence, simply because it is difficult to prove guilt (judge's
action to involve the political power in the nomination process). In many
cases, it is equally difficult to prove that someone has committed
a crime, but it is not proposed that such a person should be declared
guilty and sentenced to the harshest possible punishment, bypassing
a judicial process in which they have the right to a defence. The
proposed regulation completely undermines the right to defence in
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the case of judges appointed with the involvement of the NCJ after
2017.

The enactment of a law that automatically removes or demotes
entire groups of judges to positions in lower courts (or removes from
the profession judges appointed to the judiciary for the first time), solely
on the basis of the composition of the body involved in their
appointment, would in any event violate the provisions of Article 180(2)
of the Constitution. This is because it would constitute a form of
degradation based on the accusation that the judge had acted in
collaboration with former representatives of the executive, which,
under the current legal framework, could undoubtedly only be
assessed in disciplinary proceedings as provided for under national law
by the Law of 27 July 2001 on the system of common courts.

Meanwhile, the Ministry of Justice, which is planning to carry out
an "automatic” review, aims to subject judges appointed after 3rd
January 2018 to quasi-disciplinary liability, depriving them of the right
to exercise their profession or degrading them, without the possibility
of judicial appeal, solely by the decision of the legislative authority, thus
violating one of the fundamental principles of the protection of the rule
of law - checks and balances.

Such an action would undoubtedly violate European standards,
in particular those expressed in Articles 6(1) and 8 of the ECHR. On the
basis of this regulation, the ECtHR issued a judgment on 29 June 2021
in the case of Bojara and Broda v. Poland (applications nos. 26691/18
and 27367/18), in which it was held that the lack of judicial review of
the Minister of Justice's decision to dismiss the president or vice-
president of a court violated Article 6(1) of the ECHR.

It should be noted that the degradation or removal from office of
a judge constitutes a much more serious interference with his rights
than, for example, the removal from office of a court president. It is
therefore all the more appropriate to subject this matter to judicial
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review, as the Polish constitutional legislator itself recognised in Article
180(2) of the Constitution.

It should be pointed out that that the judgment in Broda and
Bojara v. Poland has not yet been implemented, as Polish law does not
provide for an appeal against the decision of the Minister of Justice to
dismiss the president or vice-president of a court. However, this did not
prevent the Minister of Justice from conducting a series of "review
proceedings’ in relation to court presidents appointed to this position
after 2017. Although these individuals were not granted judicial review
of the decisions of the Minister of Justice, it should be emphasised that
de facto individual review was carried out in the course of these
procedures - even if these procedures should be considered as flawed
and not meeting the ECHR standard of the right to a court. In the
overwhelming majority of cases, the conduct of such procedures
resulted in a favourable outcome for the Minister, who expressed his
intention to dismiss certain individuals and obtained the approval of the
competent court college.

It is therefore incomprehensible why the same Minister, who for
many months has been carrying out individual verification of
appointments to the function of President or Vice-President of the
Court, should now strongly doubt the possibility of carrying out
individual verification of judicial appointments.

The Minister of Justice referred to the argument that such
a procedure would be difficult because of the number of judges who
would be subject to such a procedure (more than 2,500 persons).
However, not all persons appointed after 2017 should be subject to
such verification. The Minister of Justice does not seem to recognise
that this review could be carried out "on a case-by-case basis’, i.e. in
situations signalled either by a court conducting an independence
review pursuant to Article 42a of the law of 27 July 2001 on the system
of common courts, or by appellate courts reviewing ex officio the
proper composition of the court of first instance (Article 439 § 1, point 2
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of the Code of Criminal Procedure, Article 379, point 4 of the Code of
Civil Procedure). There is no obstacle to having the initial stage of the
individual examination carried out by a specially appointed body which,
after examining questionable nomination procedures, could appoint
disciplinary officers from among its members to support motions to
bring judges to disciplinary responsibility.

4. Appeal against the result of the re-competition and the right to
a trial

It cannot be argued that an appeal against the result of a re-
competition would meet the requirement of ensuring the right to
a court for dismissed or demoted judges. A court hearing an appeal in
a "competitive’ mode can only challenge the NCJ's assessment of the
suitability of individual candidates. However, the premise of
conducting a "re-competition” is to vacate the position currently held
by a judge, which, according to the authors of this concept, should
result directly from the law. Since this mechanism bypasses the court's
decision on removal from office, a degraded or dismissed judge has no
decision against which to appeal. The legislative effect of removal or
degradation is therefore not subject to any form of judicial review.
A judgment given in a case arising from an appeal against the results
of a re-competition cannot reverse this legislative effect or replace
the judicial process. It can only put the judge back in the position from
which he was removed by the legislature. The reasoning of the Minister
of Justice is based on the assumption that the removed judge will take
part in the competition for the position he previously held, which may
not happen for various reasons.
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5. Delegations of degraded or dismissed judges

Once again, it must be emphasised that the outline of the project
presented by the Minister of Justice is internally inconsistent. It is
unclear why, in the Minister's view, persons to whom the legislator
attributes such serious breaches of judicial ethics may continue to
perform judicial duties at their current place of work for two years after
the entry into force of the law on the basis of a delegation from the
Minister of Justice. These inconsistencies could be avoided if the
legislator did not usurp the right to judge ethical violations in gremio
and did not attempt to impose such severe consequences on the
service of vaguely defined judges, such as degradation or dismissal,
while bypassing disciplinary court proceedings. It should also be
noted that holding a judicial office for a predetermined period of time
while the legislative and executive authorities carry out actions aimed
at filling the position through a competition would be problematic from
the perspective of ensuring the judge's guarantee of independence.

6. The right to challenge judgments issued by removed or
degraded judges

The delivery of a judgment by a non-judge is a textbook example
of a non-existent judgment (sententia non existens), which has no legal
existence and, consequently, no legal effects in the legal order (see K.
MarRiewicz, Problem of sententia non existens against the background
of the jurisprudence of the Supreme Court, "Notary" 2002, No. 11, p. 108).
Therefore, the adoption of the concept of the nullity or non-existence
of judges' appointments after 2017 must lead to the overburdened
courts, with reduced staff, having to re-examine millions of judicial
cases. The recognition of the non-existence of judgments by judges
appointed during this period will have drastic and undesirable social
consequences (bigamy, uncertainty in real estate transactions, release
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of prisoners from prison, restitution of pensions, etc.). In this context, it
is difficult to point out rationally the existence of a substratum for the
parties' appeal. If, as the project outlined by the Minister of Justice
assumes, the persons appointed with the participation of the NCJ after
2017 have never obtained an effective appointment, their "judgments’
would have to be considered as mere apparent manifestations of
judicial activity, not constituting real judicial decisions and thus devoid
of legal existence. An appeal for retrial in such cases would be rejected
as lacking a valid basis for challenge.
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