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Public discussion points to several models for regulating the
status of judges appointed with the participation of the NCJ after
March 2018. The proposed solution of statutory removal from office or
demotion of some judges is in flagrant contradiction with Article 6(1)
of the ECHR, Indeed, it is clear from the jurisprudence of the
European Court of Human Rights (hereinafter: ECtHR) that it is
impermissible to "enact normative acts leading to the removal of
judges ex lege, without individualized proceedings.™ .

As an alternative, a model of individual verification of the
correctness of appointments is proposed. Critics of this model argue
that individual (non-statutory) verification is ineffective because it will
lead to 99% recognition of the correctness of appointments and will

M. Szwed, Problems of a judge's immovability in the jurisprudence of the European Court of Human
Rights, Constitutional Review 2021, no. 3, p. 152; cf. ECHR judgment of 9.03.2021, Application no.
1571/07 Bilgen vs Turkey, www.hudoc.echr.coe.int;
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take too long. This argument, however, boils down to the recognition
that the most severe sanction for a judge's removal from the
profession (so-called professional death) should be applied,
bypassing an individual procedure such as a disciplinary procedure
that ensures his right to a defense simply because it is difficult to
prove his guilt (the involvement of political power in the process of his
nomination) and that any judicial proceedings in this direction would
take a long time. In many cases, it is equally difficult to prove an
offender has committed a crime, and, after all, it is not postulated that
he should be found guilty and given the harshest possible
punishment bypassing the judicial procedure in which he has the right
to a defense. The proposed statutory review completely skews the
right to a defense in the case of judges appointed with the
participation of the NCJ after March 2018.

In fundamental rulings on the rule of law, the CJEU?, the ECtHR3
and the Supreme Court* pointed out that the fundamental problem
flowing from the flawed formation of the NCJ after March 2018 is the
risk of undue influence of political power over the nomination
procedure. Undoubtedly, the use of such influence by a candidate
for a judge is a disciplinary tort, as it leads to the wavering of the
independence of the judiciary and its distinctiveness within the
framework of the balancing of the judicial, executive and legislative
powers. Therefore, the problem of defective judicial appointments
should be viewed, on the one hand, from a systemic perspective - as
a necessity to implement the rulings of the CJEU and the ECtHR by

2 Cf. e.g., CJEU judgment of 15.07.2021, C-791/19, LEX No. 3196950, paragraph 112.

3 Cf. eg., ECtHR judgment of November 8, 2021, Case of Dolinska-Ficek and Ozimek v. Poland
(Application nos. 49868/19 and 57511/19), para. 349.

4 Resolution of the composition of the combined Chambers; Civil, Criminal and Labor and Social
Insurance Chambers of the Supreme Court of January 23, 2020, BSA [-4110-1/20, OSNKW No.
2/2020, item 7, pt 17
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ensuring that the judicial part of the NCJ is elected by the judges
themselves, and, on the other hand, from the perspective of the
individual disciplinary responsibility of judges who, using connections
in the political world, facilitated themselves in obtaining a judicial
appointment or promotion to a higher court. In turn, the only body
competent to assess whether a judge has committed such a tort is
the disciplinary court. In the proceedings before this court, the judge
is fully entitled to the right of defense, since, as the accused, he is
protected by guarantee provisions characteristic of repressive law,
analogous to those contained in the Code of Criminal Procedure,
which, together with the general part of the Criminal Code, is
applicable in these cases (Article 128 of the Law on the System of
Ordinary Courts; hereinafter: LSOC).

It is a time-consuming and extremely momentous task to carry
out verification of nomination procedures fraught with doubts.
Therefore, the VOTUM Association proposes the establishment of
a special commission, which would exclusively investigate the
correctness of the nomination procedure. The impetus for the
commission to undertake an examination of a particular nomination
procedure could be, for example, resolutions of General Assemblies
of District or Appellate Court Judges, which would indicate doubts
about a particular judge. The scope of the Commission's examination
would include any questionable nomination procedures within the
disciplinary statute of limitations. Significantly, it follows from Article
108 § 4 of the LSOC that if a disciplinary offense contains the
elements of a crime, the disciplinary statute of limitations cannot be
earlier than the statute of limitations provided for in the Criminal Code.
Thus, a judge's use of political influence in the homination procedure
before 2018 could also be subject to prosecution.
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It would have broad powers, including the right to appoint
witnesses who would be required to testify under penalty of
criminal liability. The Commission's work should be open and
accessible to the public on similar terms as the NCJ's deliberations.
Indeed, the gravity of the allegations against some of the judges
appointed with the participation of the NCJ after March 2018 requires
a thorough and careful explanation in a transparent procedure.

The Commission should include half of the judges selected by
the judicial self-government who meet the conditions for applying for
the position of a judge of the Court of Appeals, while the other half of
the Commission should include representatives of the President of
the Republic of Poland, the Sejm and the Senate, the ombudsman
and academia. However, due to the principle of division and balancing
of powers, it should not include people who are actively involved in
political life. Members of the Commission should not be elected by
members of the NCJ, since judges elected at the request of the NCJ
after March 2018 should also have the right to apply for election to the
Judicial part of the NCJ, and their participation in the selection of the
Commission to investigate cases of questionable judicial
appointments during the above period is inadvisable.

This Commission would prepare the evidence that would be
used to draft a motion to hold the judge professionally responsible. In
turn, the motion would be submitted by a special disciplinary
spokesman appointed from among the Commission's members. It
would be he who would initiate the proceedings before the
disciplinary court, which would make it possible to examine whether
ajudge had committed a disciplinary tort in accordance with the
guarantees inherent in repressive procedures. The consequence of
a disciplinary court finding a judge guilty of a tort of this nature
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would be the imposition of a disciplinary penalty, including the
penalty of removal of the judge from office.

Importantly, the problem concerning the defectiveness of the
appointments of judges appointed with the participation of the NCJ
after March 2018 is systemic in the sense that it can, in certain factual
circumstances, lead to a violation of a party's right to an independent
and impartial court established by law (Article 6(1) of the ECHR).
Therefore, the remedy for this problem should also have systemic
value and address the status of all judges appointed with the
participation of the NCJ after March 2018> . This means that, as
a matter of principle, the conduct of vetting proceedings against
their appointment procedures should be mandatory. At the same
time, in accordance with the requirements of the ECHR case law, the
legislator should apply an individual model of verification of the
correctness of judicial appointments with ensuring the addressees of
the proposed regulations the right to a court.

However, this does not mean that separate proceedings must
be held for each of these judges. In the view of the Venice
Commission, expressed in its opinion of 14.10.2024, this could lead to
paralysis of the judiciary, since we are talking about a group of 2,500
to 3,500 judges. For this reason, "'some form of individual assessment’
based on a group of similar appointments, including, if hecessary, the
individual circumstances of the appointment or promotion, may be
acceptable (paragraphs 29, 48 of the opinion). At first glance, this
formulation sounds rather vague. However, the Commission explains
that "the principle of non-removability [.] does not provide full
protection for office holders whose appointment procedure shows

5 Paragraph 17a of the Venice Commission Opinion of 14.10.2024.
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serious shortcomings" which ‘justifies some form of individual
assessment " (paragraph 30 of the opinion). In doing so, circumstances
other than the flawed procedure should be taken into account, i.e. the
participation of the current NCJ in the appointment process
(paragraph 30 of the opinion). And crucially, the invalidation of
individual resolutions, by which is meant any form of removal of
ajudge from office, should indeed be based on the specific
circumstances of each particular case (paragraph 31 of the opinion).

Thus, it seems that a group evaluation of nomination
procedures is justified in uncontested situations. \With regard to the
dominant majority of appointments and promotions involving the NCJ
after March 2018, it is difficult to find any real risk of influence by
political power on the outcome of the competition, which was the
fundamental flaw in the formation of the NCJ pointed out by the
ECtHR and the CJEU. The search for such influence is completely
unjustified in the case of court assessors and judges who previously
held positions as court assessors. The peculiarities of the procedure
for their nomination, being a non-competitive procedure (the person
in question has no counter-candidates for the position of court
assessor or judge), practically exclude the risk of influence of political
power on the outcome of the procedure. In addition, with regard to
the group of young judges who are graduates of the National School
of the Judiciary and Public Prosecution (hereinafter: the School) and
who have not taken up positions as court assessors, there are
significant ethical arguments for excluding the mandatory nature of
the vetting procedure. These individuals had a statutorily limited
period during which they could apply for positions as judges through
a competitive procedure, and this period expired in June 2023. It was
therefore difficult to require them to refrain from applying for the
office of judge in a situation where, after June 2023, they no longer
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have the opportunity to do so. This assessment is all the more valid
when mere participation in the competition procedure before the NCJ
after March 2018 is not a disciplinary offense (paragraph 40 of the
opinion), and therefore does not violate judicial ethics in any way. With
regard to these three groups of appointees (judicial assessors, judges
who previously served as a judicial assessor, and graduates of the
School who did not take up judicial assessorship and became judges
as a result of the competition procedure), the legislator should allow
the Commission to initiate an optional screening procedure within
a certain period of time.

With regard to the remaining uncontested appointments, the
legislature should apply a mandatory, albeit simplified, vetting
procedure that will quickly rule out allegations that their
appointments are flawed based on the involvement of the current
NCJ in the appointment process. The commission can also select
a group of cases in which there are reasonable doubts about the
correctness of the nomination procedure. With regard to these cases,
a screening procedure should be carried out, including a full
evidentiary investigation along the lines of the pre-trial proceedings
regulated by the Code of Criminal Procedure, with the guarantees for
the suspect provided therein. The commission should be able to
charge a judge with the involvement of representatives of political
power in his appointment process. Only the existence of serious
doubts about the correctness of the nomination procedure after the
Commission’s investigation should result in the appointment of
a Disciplinary Spokesman to file a motion for punishment of the judge
with the Disciplinary Court.

As a final note, it should be pointed out that the Venice
Commission in its opinion did not evaluate any specific model for
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repairing the status of judges (point 7 of the opinion). However, the
wording of the opinion indirectly confirms the possibility of applying
the mechanism described above. The Commission states that * the
principle of irremovability or security of tenure, which is an essential
guarantee for judicial independence, does not give its full protection
to office holders whose procedure of appointment shows grave
deficiencies’ (paragraph 30 of the opinion). The notion of serious
deficiencies, it seems, is clarified by the Commission later in the
opinion, where it indicates that "the right [to reopen proceedings! has
to be limited to cases where the argument that the appointment was
on the basis of a motion of the NCJ after March 2018 is accompanied
by a claim of an impact on the concrete procedure, and where this
argument was already put forward in the proceedings * (para. 44). The
wording is not entirely clear, but the distinction between procedure
and proceedings indicates that, in the view of the Venice Commission,
the shortcomings justifying the application of the review procedure
should relate to the nomination procedure. Indeed, the party is not
supposed to indicate that the deficiency in the nomination affected
the outcome of the proceedings conducted by the defectively
appointed judge. Such a requirement would be contrary to paragraph
285 of the ECtHR judgment in Astrddsson case®

However, it should be further -clarified what kind of
shortcomings in a judge's nomination procedure should constitute
a reason for initiating a procedure leading to the judge's removal from
office. The Venice Commission mentions " the improper involvement
of a judge who was appointed in a procedure jeopardising judicial
independence’ (paragraph 44 of the opinion). Such involvement
cannot be mere participation in a competition procedure before the

?Judgment of the Grand Chamber of the ECtHR of 19.12.2020 in the case of Gudmundur Andri
Astradsson v. Iceland (application no. 26374/18)
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NCJ after March 2018, as it does not constitute disciplinary
misconduct (point 40 of the opinion). But what would the ‘improper
involvement of the judge" consist of that does not consist of mere
participation in the competition procedure? According to the VOTUM
Association, precisely on the judge's involvement of representatives
of political power in the nomination process in order to enable or
facilitate the judge's obtaining an appointment or promotion. This
formulation of the allegation allows the judge to exercise his or her
right of defense, and on the other hand addresses the fundamental
flaw in the formation of the NCJ appointed in March 2018, ie. the
existence of a risk of influence of political power on the nomination
procedures, which has been repeatedly mentioned by the CJEU, the
ECtHR and the Supreme Court. This issue should be systemically
investigated in the proceedings described above, which will make it
impossible to invoke a defect in the appointment caused by the
participation of the NCJ after a successful screening procedure.

Moreover, in the event that a different model than the one
proposed by the VOTUM Association is chosen in the legislative
process, we pledge to support this process through our comments in
legal opinions. However, we draw attention to the constitutional
framework for regulating the status of defectively appointed judges.
Indeed, in the jurisprudence of the Constitutional Court, it is rightly
accepted that "Article 179 of the Constitution is [..] a complete norm
when it comes to defining the powers of the President in the
appointment of judges, as all the necessary elements of the
appointment procedure have been regulated therein. [..] In particular,
statutory regulations cannot violate the essence of the presidential
prerogative to appoint judges’’. This means that there is no legal

7 Justification of the judgment of the Constitutional Court of 5.06.2012, K18/09, OTK-A 2012/6/63.
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loophole in this regard, and constructing a mode of verification of the
President's nomination acts would constitute an interference with the
prerogatives of the head of state, contrary to the Basic Law.
According to the VOTUM Association, any model for regulating the
status of judges appointed with the participation of the NCJ after
March 2018 should therefore take into account the fact that it is not
permissible to re-examine the merits of a judge's candidacy in
isolation from other possible candidacies or against their
background. Indeed, the essence of the competence of the President
of the Republic includes precisely the substantive evaluation of
candidates for judicial positions.
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